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It is recognized by the drafters of this Model Act that
many states will be without the necessary financial, expert,
and administrative resources to summarily adopt legislation
substantially similar to it in all respects. Implementing a
statewide interpreter program in  volves designating languages
for which certification programs will be established,
establishing standards and procedures for testing and
certifying language interpreters, adopting programs for
interpreter recruiting, training, continuing education, and
interpreter evaluation. A statew ide program must also provide
for allocating the cost of interpreter services between
government and private individuals and establish mechanisms
to provide revenue for the de velopment of the interpreter
programs and services.

It is desirable and within the capacity of most states,
however, to plan and enact a legi slative agenda that sets policy
goals consistent with the Model Act and establishes procedures

and timetable for implementing them.
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The knowledge and skills of a court interpreter differ
substantially from or exceed those required in other
interpretation settings, includ ing social service, medical,
diplomatic, and conference inte rpreting. Interpreters who
routinely work non-court se ttings often cannot perform
adequately as a court interpreter.

The term "certified interpre ter" is broadly defined to
allow flexibility in the certification standards which may vary
for particular languages according to the extent of their usage
within each state, the availability of bilingual persons to serve
as interpreters, and other practical considerations.

This Act establishes criteria only for "certified

interpreters.” There is no use of, reference to, or definition of

the term "qualified interpreter.” Attempting to define a level of

interpreter below that of a "certi  fied interpreter" is problematic

and unworkable.

83. IMPLEMENTING RESPONSIBILITIES

A. The Supreme Court shall be responsible for ensuring
language interpreter certification, continued

proficiency, and discipline. The Supreme Court shall
prescribe standards and procedures for the recruitment,
testing, certification, evaluation, compensation, duties,
professional conduct, continuing education,

certification renewal, and other matters relating to

interpreters as prescribed in this Act.
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Commentary:

The establishment and implementation of a statewide

interpreter program is a substantial undertaking. Itis
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which, because of their predominance, require a testing and
certification program. Thes e determinations may require
surveys of individual court needs for interpreters and the
examination of demographic trend data.

It is anticipated that this Advisory Panel would be
reimbursed only for travel expens es related to attendance at
Advisory Panel meetings. The panel would rely on the state
court administrative office fo r staff and clerical support.

Special note on testing and certification programs

There is growing recognition among the states and the
professional community of court interpreters for the need to
develop interstate testing and ce rtification programs as a way
to make testing and certification in many languages affordable
for all states. The standardized tests can be shared among
states and incorporated by re ference into state laws, rules
promulgated by supreme courts, or by administrative
regulations of administrative o ffices of the courts. Prior to

drafting legislation or rules, policy makeater005 ioy for travel expens



Model Court Interpreter Act

(2) To designate languages for certification;

3) To establish programs for the recruitment, training,
legal orientation, testing, evaluation and certification of
interpreters consistent with the proficiency standards;

(4)
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analyses and recommendations for the improvement of
the court interpreter program.

Commentary:

It is important to have an accurate overview of the
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a judge recognizes that a "party in interest" requires an
interpreter, an interpreter  shall be appointed.

This portion of the Act embodies and implements the
policy declaration set out in 81 of the Act: to provide certified
interpreters in all state legal and administrative proceedings
where the services of an interpreter are required to secure the
rights of non-English speaking persons or for the
administration of justice. As a result of that policy declaration,
the statute is unequivocal in asserting that an individual who
has a limited ability to speak or understand the English
language, who is a party in interest or a witness, is entitled to
the assistance of a certified interpreter throughout the legal
proceeding, or for the duration of the witness' testimony.
Events included in legal proceedings encompass interviews
between counsel and client, advisements regarding procedure
or rights that are conducted out of the presence of counsel or
the judge, and readings or other translations of court
documents that are evidence in the case or that are relied on

for dispositional decisions by the court.

B. The appointing authority may appoint a non-

certified interpreter only upon a finding that diligent,

good faith efforts to obtain a certified interpreter have

been made and none has been found to be reasonably
available. A non-certified interpreter may be appointed

only after the appointing authority has evaluated the

totality of the circumstances including the gravity of the
judicial proceeding and the potential penalty or

consequence involved.
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Commentary:

Allowance is made for the appointment of a non-
certified interpreter, but only after diligent, good faith efforts
are made to secure a certified in terpreter. A provision for the
use of a non-certified interpreter reflects the practical realities
of court operations. The exception to the general rule that
certified interpreters must be provided acknowledges that
jurisdictions may not have access to certified interpreters in all
languages for all cases. The unigueness of the language
required, the geographical location of the court, the season of
the year, and dozens of other reasons may militate against the
availability of a certified inte  rpreter for a particular language
on any given date and time. The non-certified interpreter
alternative should be used only as a rare exception to the
general rule requiring certified interpreters.

A review of the totality of the circumstances is required,
because whether a certified interpreter is "reasonably"
available depends as much on the gravity of the proceeding and
the jeopardy the party is placed in, as on how difficult it is to
locate and obtain the services of a certified interpreter. For
example, for a felony criminal trial a certified interpreter
residing in a distant jurisdiction might be considered
"reasonably available"; whereas in a misdemeanor case, or in a
procedural hearing required to consider the release of a
defendant from jail, "reasonable" availability may extend only

to the geographic boundaries of the court.

C. Before appointing a non-certified interpreter, the
appointing authority shall make a finding that the

proposed non-certified interpreter appears to have
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86. INTERPRETER OATH

All interpreters, before commencing their duties,

shall take an oath that they will make a true and
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Being unable to interpret adequately, including
where the interpreter self-r eports such inability;

Knowingly and willfully making false interpretation
while serving in an official capacity;

Knowingly and willfully disclosing confidential or
privileged information obta ined while serving in an
official capacity;

Failing to follow other standards prescribed by law
and the Code of Professional Responsibility for
interpreters.

Commentary:

It is important to recognize that interpreters are
sometimes called to court to in terpret for someone who speaks
a different language from that spok en by the interpreter. This
section authorizes the appoin ting authority to remove
interpreters who are not competen t to interpret for a case for
this or any other reason, or who violate the Code of
Professional Responsibility which each state should adopt as a
companion to legislation. For a more complete discussion of
the elements of such a code see the Model Code of Professional
Responsibility published by the National Center for State
Courts as a companion to this Model Act.

Appointing authorities should guard against appointing
interpreters who may have an interest, or the appearance of an
interest, in the outcome of the legal proceedings in which the
interpreter is serving. A conf lict of interest exists when an
interpreter acts in a situatio n where the interpreter may be
affected by an interest in the outcome of the case or is
otherwise biased. For example, an interpreter should not serve
as an interpreter for someone wi th whom the interpreter has a
familial relationship, for someone with whom the interpreter
has shared a residence, or for someone with whom the
interpreter has a continuing business or professional

relationship. The trial court must be assured of interpretations
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that reflect the precise language of questions and answers of
the witness. The interpretation should not be affected by any

personal interest of the inte rpreter in the withess' case.

88. COST OF INTERPRETER SERVICES
In all legal proceedings, the cost of providing
interpreter services shall be borne by the court or
administrative agency in which the legal proceeding
originates.

Commentary:

A wide variety of funding mechanisms for courts and
ancillary court services are used throughout the country. The
Model Act takes the position that providing a certified
interpreter is a basic and fundamental responsibility of the
court, and that the court should bear the burden of the costs
associated with providing an interp reter, as a cost of the court
proceeding.

This approach does not foreclose subsequent
assessments of costs for interpre ter services to parties when
that is appropriate, according to the same standards or rules
that are applied to court costs in other litigation.

Drafters of this statute considered and rejected an

approach that attempts to initially allocate the responsibility
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89. APPROPRIATION

To achieve the purposes of thisAct, $__is
appropriated for the administrative office of courts to
establish and operate a statewide court interpreter
program.

Commentary:

Funding is sure to be a difficult and contentious issue.
As with indigent defense, howe ver, the costs of an interpreter
program are essential to the administration of a fundamentally
fair justice system.

A realistic assessment of the start-up costs of an
interpreter program should be made by the administrative
office of the courts. Efforts should be made to enlist the
voluntary service of available experts to serve on the Court
Interpreters Advisory Panel. Co urts should also look to other
states for program models and for the formation of interstate or
other interjurisdictional service agreements. Nevertheless,
AOC staff and administrative support will require state
funding during the implementation stage. As with all court
appropriations, this expenditure will require detailed and
specific justification and substantiation.

To defray some of the costs of administering the
interpreter certification program,  the administrative office of
courts should be authorized to assess a court interpreter
certification fee or fees if necessary. Such fees may be designed
to operate the court interpreter testing program on a self-
sustaining basis once the start-up costs secured through a state
appropriation are expended. Certification fees may cover

administrative costs of testing, certification, and recertification.
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Endnotes

1 NCSC staff prepared for the work by com
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